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at{ anf@a sa r@a or siits rra #a & at as za 3at a ff qnfenf ft
saT, ·Tg #er 3/@rat at 3fCfu;r <lT g+terr area ugd 'ffcncTT -g I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

ail lat al grtervr 3nae

Revision application to Government of India:

() €ta Uni ggc 3rf@,fr, 1994 c#i- tITTT 3raa Rt aag mg acai a a a q@a Ir "cfi1"
'3Lf-tITTT cf> ~~ Y'hjcb cf> 3IBTm ~a-TOT ~ 3-lt.lFf ~. 'lfl«=f xNcbl-<, fcR:a" ½?IIC'ill, ~
fcr:rrrr . aloft if#ra, #ta tua, ira mf, a fact : 110001 "cfi1" c#i- \i'lFTT ~ 1

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, ·Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following i:::;ase, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) ~ l=flcYf c#i- "ITTf.:r mr j ura hat gr~an gr fa8t qaR I 31I Ira ii' <lT
fa# ugrIr ze qosrIr ii' l=flcYf ~ ~ ~ -i:rrf #. u fa#Rt ogr(I IT rue ? -=crm ae fa«ft
afar i zu fa#tosrtl zt ma # ,fan a hug{ ty

(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a

use or in storage whether in a factory or in a warehouse.
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+rd are fa#t lg; zur ?gr P!;qfRJa 1=flcif "CR m 1=flcif cfi fclPP--1f0 1 "B '39lJllJ ~ ~
Ia w qza grcafade amicit na a are fa#t tz zu Jez~raff ?

(A)

(B)

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory out_side India.

In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3ffi,i:r '3~ I c; .-J cB7" '3~ I c; .-J ~ cfi :fIBR frg it sq€l #fez mu al { ? sit ha or2sr
l3TT" ~ m ~ f.:n:/1:r cfJ jci 1Ra 3mgr, 3r4ha m LJTfu=r cJT T-f1ilj" tR zn arafa
3rf)fa (i.2) 19gs err 109 rr fga fag nu st

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(«) atu saraa zrcn (3781) Rural, 2o01 cFi f.:n:/1:r 9 cFi 3iC'fT@ fclP!Fcf1Sc: m~ ~-8 ~
at 4fail #i, hf am?r # uf am2r )fa feta cfR 1ffi=r cf) ·4lax1ic>i-~ ~~
Jmr cB7"-at ufat a rt sf 3ma faa aReu ta arer art g.a qr gfhf
cFi 3rc=IT@ m 35-~ # Rtlfft:r l:Bl' cFi :fIBR cFi ~ cFi T-IT2I -t1°3lR-6 ~ cB7" m '+fr iRr
afeg I

0

(c)

The above application shall be made in duplicate in Form No. EA-,8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rf@a 3ma a mer Ggi iar a va ar u1 u '3xTT-T cpl--J' ?rc=n- ~ 200/-~
'TTT'fA dt cg 3th ref iaiqa ga aranr et o'r 1000/- #) 6h prar1 l argy 0
The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

#mm zyca, tu sara zyea vi ta as 3r4) nnf@)au 4f or@ha.
Appea1 to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ft;urzgc 3re)fzu, 1944 #6l ear 358t/3s- 3i+fa

Under Section 35!3/ 35E of CEA, 1944 an appeal lies to :-

(co) '3cfc'lfc;iftia 9R-c-u,c; 2 (1) en" "B ~~ cfi 3lm cB7" 3r4le, ar@hat a m fir grcea,
ah€h snraa gyca i ara arfl#a =naf@era»u(free) ) uf@a @fa 4)ear, 37zauaa
# 2%41er, sqgnf} 4ran , oral ,fry+/F, G,lard-aeooo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2
nd

Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals---- ~ than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied _py a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zf@ sa om?gr a a{ pa sragii at rat tr & at r@)a pe silt # fg #6ta r 4rr
sqja am fa u afeg ga rzl stag ft f ferear at mrf aa fg
zrenferfe 37q))1 nu1f@ravur at ga 3fa at €tu val at va me fau vlTcTI -g' I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) urarau zccorf@far 1970 uerr#zit@r alt 3rqfr-1 a 3rc=JT@ FftTJ"ffil ~ ~ \jcffi"

3rea n corr?r zremferf Rofua nf@rat an?g i a r@ta #t ca Ifs .6.so h
cbl,..llllllc1l! ~ R.cf>c c'fTIT ir=rr ~ I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

( 5) za 3it tiif@ra mrai al fiata are fuii at sh ft ear 011 cb ftta fclrrrr v1TcTI % \i'l1"
#tar zrca, €ta sqrca vi ara arh#tu urzaf@au (raffaf@) fu, 1982 if Rmc'f
%1

Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

as Rt zrc, €tr Gara zye ya aras 3fl8ta =zrznf@raw(free),
>f@3fC1Tc1T ma i afar(Demand) Vi s(Penalty) n 1o% qas cfR1T
3faf 1areaifks, off@rasa qa sa +o co?lsu &i(section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

±flu 3nra yea ailharak siatfa, sf@e@ "afar at "JWT"(Duty Demanded)-
. a. (Section) is 1Dh azafffRaaft,

gs fer nwa hr@z2fezstfr,
av klz}fez fut ±fu 6 b a<a2aft.

> quasar 'ifa sr@harzaqfaar al geark, srf)er aR sh kfg qaasa f@ rut'
"'z.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, p._rovided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
ma·ndatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(xiii) amount determined under Section 11 D; ·
(xiv) amount of erroneous Cenvat Credit taken;
(xv) amount payable under Rule 6 of the Cenvat Credit Ru[es.

gr 3n2a ufq afle uf@ravurh rrer srsi zgea sreraryes ar ave Ralf@a tt ii fag rg zyeah 1o%
mrarrusitsi#aeravsRalf@a stasaus# 1o%garr6ts raft3I- .

- view of above, an appeal against this order shall lie before the Tribunal on payment of
e duty demanded where duty or duty and penalty are in dispute, or penalty, where

lone is in dispute."
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ORDER-TN-APPEAL

The present appeal has been filed by Mis. Intact Insurance Brokers

Private Limited, Mahalay (Padam Complex), Office No.1003, 10 Floor,

Opposite President Hotel, Off. C.G. Road, Navrangpura, Ahmedabad - 380

009 (hereinafter referred to as the "appellant") against Order in Original

No. CGST-VI/Dem-17/Intact/AC/DAP/2022-23 dated 23.05.2022

[hereinafter referred to as the "impugned order'] passed by the Assistant

Commissioner, Division-VI, CGST, Commissionerate : Ahmedabad South

[hereinafter referred to as "adjudicatingauthority].

0
2. Briefly stated, the facts of the case are that the appellant were holding

Service Tax Registration No. AADCI6107J8D001. As per the information

received from the Income Tax Department, it was found that the appellant

had declared different value in their ST-3 return and ITR for F.Y. 2015-16.

Scrutiny of the data indicated that the appellant had declared lesser taxable

value amounting to Rs.56,50,741/- in the ST-3 Returns on which service tax

amounting to Rs.8,47,611/- was not paid. The appellant was called upon to

explain the reasons for the difference and submit documents thereof.

However, they failed to submit the called for documents and details.

Therefore, the appellant were issued Show Cause Notice bearing No.

V/WSO6/O&A/CN-324/2020-21 dated 26.12.2020 wherein it was proposed O
to '

A. Demand and recover the service. tax amounting to Rs.8,47,611/- under

the proviso to Section 73 (1) of the Finance Act, 1994 along with

interest under Section 75 of the Finance Act, 1994.

B. Impose penalty under Sections 77(1)c), 772) and 78 of the Finance
Act, 1994.

i•

3. The SCN was adjudicated vide the impugned order wherein :

a) The demand of service tax amounting to Rs.7,62,929/- was confirmed

while the demand of service tax amounting to Rs.84,682/- was dropped

for the reasons that it was wrongly calculated due to application of
,a\,/ea; orrect rate of service tax.
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b) The service tax amounting to Rs.7,62,929/- paid by the appellant was
ordered to be appropriated.

c) Interest amounting to Rs.2,07,019/- on late payment of service tax

amounting to Rs.9,69,541/- was ordered to be recovered under Section
75 of the Finance Act, 1994.

d) Penalty amounting to Rs.10,000/- was imposed under Section 77(2) of
the Finance Act, 1994.

4. Being aggrieved with the impugned order, the appellant have filed the
present appeal on the following grounds :

1. The whole of the leviable service tax was duly paid much prior to the

O issuance of SCN dated 26.12.2020.

11. The details called by the adjudicating authority were submitted from

time to time and it has been successfully established that there is no

suppression, no intention to evade payment of tax and there is no

short payment or non payment of tax.

111. The adjudicating authority has specifically noted at Para 14 of the

order that there is no suppression of facts. Despite this, the

adjudicating authority has proceeded to adjudicate the SCN ignoring

the legal aspect that no SCN could have been issued invoking
extended period.

1v. Section 73 (1) of the Act comes in to play only if the person has short

paid or not paid service tax or received excess refund. In their case

non of the situations have occurred. Short payment applies to only

service tax and not interest.

v. The SCN is time barred. The adjudicating authority has erred in law

as well as facts in invoking proceedings despite the absence of non

payment/short payment of service tax.

5. Personal Hearing in the case was held on 20.01.2023 through virtual

mode. Shri Sumit C. Shingala, Chartered Accountant, appeared on behalf

of appellant for the hearing. He reiterated the submissions made in the

al memorandum. He further stated that he would make additional
n submissions.

0
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0is considered and elaborated in the case of Bank of Baroda Vs.

Commissioner of Service Tax, Mumbai in Appeal No. ST/356/11-Mum.

6. In the additional written submissions filed on 24.01.2023, the
appellant submitted, inter alia, that :

>» The demand pertains to FY. 2015-16 and the normal period would

expire after 30 months from the relevant date i.e. 30.09.2018. The

SCN was issued on 26.12.2020 invoking the extended period of

limitation and the reasons is stated to be on account of suppression of

facts with intent to evade payment of service tax on their part.

► They had contended before the adjudicating authority that there was

no suppression of facts and the adjudicating authority has noted at

Para 14 of the order that there is no suppression on their part. Once

it is the case that there is no suppression and there was no intention

to evade payment of tax, the jurisdiction to invoke extended period 0
gets vacated.

► Reliance is placed upon the decision dated 17.03.2022 of the Hon'ble

CESTAT, Ahmedabad in the case of Chiripal Polyfilms Ltd. Vs.
Vadodara-I.

}> Once the SCN is time barred, the demand for service tax itself cannot

be raised and as held by the Hon'ble Tribunal, question of
consequential interest and penalty does not arise at all.

► Reliance is also placed upon the judgment of the Hon'ble High Court

of Gujarat in the case of Gujarat Narmada Fertilizers Co. Ltd. which

7. I have gone through the facts of the case, submissions made in the

Appeal Memorandum, the submissions made at the time of personal

hearing, the additional written submissions and the materials available on

records. The issue before me for decision is whether the impugned order

passed by the adjudicating authority, charging interest on the service tax

paid by the appellant belatedly but before issuance of SCN, and imposition

of penalty under Section 77 (2) of the Finance Act, 1994, in the facts and

circumstances of the case, is legal and proper or otherwise. The dispute
Rei s to the period FY. 2015-16.wry. ·P·."4 £:¢ .,
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8. It is observed that the demand of service tax was raised against the

appellant based on difference observed upon reconciliation of the value of

services declared in their ITR, received from the Income Tax department,

with the taxable value of services declared in their ST-3 returns. The

adjudicating authority has at Para 11 of the impugned order recorded his

finding that the appellant had, due to inadvertent error, not filed their ST-

3 returns for the period April to September, 2015 but had paid the

applicable service tax on the differential income amounting to

Rs.56,50,741/-. It has further been recorded that the appellant had paid

service tax amounting to Rs.3,86,651/- and the same is reported in their ST-

0 3 returns for the period from October, 2015 to March, 2016. The remaining

service tax amounting to Rs.7,62,929/- too was paid by the appellant on

different dates, prior to issue of the SCN. It is observed from Para 12 of the

impugned order that the service tax for the months June, 2015 to March,

2016 amounting to Rs.9,69,541/- was paid on 3L03.2016 and 11.10.2017.

However, as the appellant had paid the service tax payable after the date

on which it was due, the adjudicating authority has held that the appellant

are liable to pay interest for delayed payment of service tax and the interest

payable has been computed and indicated at Para 12 of the impugned order.

The adjudicating authority has confirmed the service tax demanded in the

SCN and appropriated the service tax paid by the appellant before issue of

SCN. The adjudicating authority has also imposed penalty on the appellant

amounting to Rs.10,000/- under Section 77 2) of the Finance Act, 1994 for

failure to file ST-3 returns by the due date.

8.1 The appellant have in their appeal memorandum contested the

charging of interest amounting to Rs.2,07,019/- and imposition of penalty

amounting to Rs.10,000/- under Section 77 (2) of the Finance Act, 1994. The

appellant have contended that as the adjudicating authority has held that

there is no suppression on their part, the extended period of limitation is

not invokable and accordingly, the proceedings initiated vide the impugned

N do not survive. Further, in support of their contention that interest

, ot be recovered by invoking the extended period of limitation, in the
±
e .

0
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absence of suppression, they have relied upon judgments of the Hon'ble

High Court of Gujarat as well as the Hon'ble Tribunal. I have gone through

the case laws relied upon by the appellant. I find that in the case of C.C.E.

& C, Vadodara - II Vs. Gujarat Narmada Fertilizers Co. Ltd. - 2012 (285)

ELT 336 (Guj), the Hon'ble High Court of Gujarat had held that:

"11. In the present case, when the period of limitation had already
expired and when the extended period beyond one year was not available
to the department as held by the Commissioner himself in his order-in
original, to our mind the respondent was not liable to pay even the basic
duty. But for the respondent voluntarily making payment of such duty
short-paid, it was not open for the Department to recover the same under
sub-section (1) of Section 11A of the Act. In absence of any such voluntary
payment, recovery of the unpaid duty would not have been possible. In
that view of the matter, we do not find the case would fall under sub
section (2B) of Section l lA of the Act. Sub-section (2B) of Section l lA
of the Act applies in a case where there is voluntary payment of unpaid
duty before issuance of show cause notice under sub-section (1) of Section
11A. When the provision refers to show cause notice, it means a show
cause notice which could have been validly issued and surely not a notice
which had become time-barred. If by efflux of time and in absence of
availability of extended period of limitation, such show cause notice itself
had become time-barred, any payment made voluntarily by the
manufacturer cannot be viewed as one made under sub-section (2B) of
Section 11A of the Act.

12. In the present case, we have already held that time for issuing such a
notice was one year, which period had already expired.

13. Accepting the stand of the Department that even in such a case once
the payment of duty is made, interest liability would follow would bring
about an incongruent situation. The recovery of the unpaid or short paid
duty would become time-barred. If the manufacturer does not pay it
voluntarily, it would not be possible for the Department to recover the
same. But if he does it voluntarily despite completion of period of
limitation, he would, further be saddled with the liability to pay statutory
interest. Surely, this was not the intention of the Legislature while sub
section (2B) was introduced in Section l lA of the Act."

8.2 The above judgment was followed in the case of Bank of Baroda Vs.

Commissioner of Service Tax, Mumbai- 2015 (40) STR 1069 (Tri.-Mumbai)
wherein the Hon'ble Tribunal had held that:

10. It can be seen from the above reproduced relevant paragraphs the
ratio would squarely apply in the case in hand, as on limitation, we do find
that the appellant could have succeeded and the findings of the
adjudicating authority in paragraph No. 39 of the impugned order also
indicates that there was no intention on appellant's part of evading the
service tax liability, which would mean that demand of service tax liability
can be only within the limitation period, that is the one year from the date
of issuance of show cause notice.

11. In view of the foregoing respectfully following the authoritative
1as@,p, judicial pronouncement on similar facts, we hold that appellant is not liable
f- :;,o~---~-!:-i•·i -1:;:~~\.';\ to discharge any mterest on the amount of service tax hab1hty paid by them
•s8 t» %s 6«$" "
"' l,;:J.,;. -~-- ? ¢«-+ a ,•'+o , et

xt

0

0
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during the proceedings of lower authoritis, the appeal to that extent is
allowed."

8.3 I find that these judgments, relied upon by the appellant in the cases

supra, are applicable in the facts of the case in as much as the adjudicating

authority has himself held, at Para 14 of the impugned order, that there is

no suppression of facts. Consequently, the provisions of extended period

cannot be invoked for charging and demanding interest in the service tax

self assessed and paid by the appellant. Hence, in terms of the decisions of

the Courts/Tribunals relied upon the appellant, the demand of interest

beyond normal period of limitation would not survive.

0 9. The appellant have also contested the imposition of penalty

amounting to Rs.10,000/- under Section 77(2) of the Finance Act, 1994. The
text of Section 77(2) is reproduced below :

"(2) Any person, who contravenes any of the provisions of this Chapter or any
rules made thereunder for which no penalty is separately provided in this Chapter,
shall be liable to a penalty which may extend to ten thousand rupees."

0

9.1 The adjudicating authority has at Para 15 of the impugned order

recorded his finding that "Further, I find that, the said assessee has not

filed the ST3 return for theperiodfrom April to September ofF. Y. 2015-16

within the due date offiling of returns. Therefore, they are liable to pay

penalty ofRs. 10,000 underprovisions ofsection 772) of the Finance Act,

1994."It is an undisputed fact that the appellant had not filed their ST-3

returns for the period from April, 2015 to September, 2015. They have,

therefore, contravened the provisions of Section 70 of the Finance Act, 1994.

While the said Section 70 provides .for charging late fee on account of

delayed filing of returns, it does not cover non-filing of the prescribed

returns. Further, there is no other provision under the Finance Act, 1994

which provides for penal action for non-filing of the prescribed returns.

Consequently, the provisions of Section 77(2) of the Finance Act, 1994 are

applicable and the adjudicating authority has rightly imposed penalty,

under the said provisions, upon the appellant. Further, there is no

limitation prescribed under Section 77 of the Finance Act, 1994. Therefore,

· '.. s.:pite the proposal for recovering interest from the appellant being barred
%4
".' itation, the proposal for imposition of penalty under Section 77 (2) ofz
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the Finance Act, 1994 would not be barred by limitation. Accordingly, I do

not find any infirmity in the impugned order imposing penalty under
Section 77(2) of the Finance Act, 1994.

10. In view of the above, I set aside the impugned order insofar as it

pertains to recovery of interest amounting to Rs.2,07,019/ and allow the

appeal filed by the appellant to this extent. However, I uphold the impugned

order insofar as it pertains to imposition of penalty under Section 77(2) of

the Finance Act, 1994 and reject the appeal filed by the appellant in this
regard.

0
Appellant

11. 3r#1aaf aarraffr a{3r4afqzu 3qi#aat# fanart

The appeal filed by the appellant stands dispord of in above terms. O
' 05so9#. t,S >o-3

hileshKumar )
Commissioner (Appeals)

Attested: Date: 14.02.2028.N.Suryanarayanan. Iyer)
Assistant Commissioner In situ),
CGST Appeals, Ahmedabad.

BY RPAD I SPEED POST
To

Mis. Intact Insurance Brokers Private Limited,
Mahalay (Padam Complex),
Office No.1003, 10th Floor,
Opposite President Hotel,
Off. C.G. Road,
Navrangpura, Ahmedabad - 380 009

The Assistant Commissioner, Respondent
CGST, Division- VI,
Commissionerate ' Ahmedabad South.

Copy to:
1. The Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Principal Commissioner, CGST, Ahmedabad South.
3. The Assistant Commissioner (HQ System), CGST, Ahmedabad South.foeuploading the OIA)
4Guard File.
5. P.A. File.


